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Thi s adversary proceedi ng i s before the court on def endant Moni ca
Smth s notionrequestingthat plaintiff Philip Archer’s conpl ai nt be
di sm ssed because it was not filedwithinthetinerequiredby Fed. R
Bankr. P. 4007(c). For the follow ng reasons, the conplaint will be
dism ssed as untinely. Thisis acore proceeding. See 28 U.S.C. §
157(b) (2) (1) .

Uonthe filing of Ms. Smth’s chapter 7 bankruptcy petition on
Cct ober 20, 2003, theclerk issuedanoticetopartiesininterest in
accordance with Fed. R Bankr. P. 4007(c) advi si ng that January 20,
2004, was the deadlineto file conplaints to determ ne di schargeability
of certain debts. On January 20, 2004, M. Archer filed in the
debt or’ s bankruptcy case a docunent entitled “Conpl aint Qbjectingto
Di scharge of Claint which asserted that a “hold harmnl ess” debt
provisioninthe parties’ divorce property settl enment agreenent was
nondi schar geabl e pursuant to 11 U S.C. 8§ 523(a)(15).

A nondi schargeabi l ity actionis an adversary proceedi ng whi ch nust
be commenced as such by the filing of a properly captioned conpl ai nt.
See Fed. R Bankr. P. 4007(a), 7001(6) and O ficial Form16D. Because
M. Archer failedto comence his § 523(a) (15) nondi schargeability
action as an adversary proceedi ng by the January 20, 2004 deadl i ne,
the court entered an order all owi ng hi ma twenty-day extensi on of the
deadline inwhichto properly commence his action. In addition, M.

Archer was directed within that time to pay the $150 filing fee



required by 28 U.S.C. § 1930, and file a cover sheet and tender a
summons for i ssuance by the clerk as required by E. D. Tenn. LBR 7003-1
and 7004-2. That order further provided that:

| f a properly captioned conplaint is filed within that

twenty day period andtherequisitefilingfeeis paid, the

cl erk shall docket that conpl aint as recei ved on January 20,

2004, the date the docunent was received. |f a properly

captioned conplaint isnot filedwithinthistinme andthe

filing fee is not paid, the docunment will be stricken.

The twenty-day deadl i ne ext ensi on passed wi thout M. Archer
commenci ng an adversary proceedi ng to determ ne di schargeability. In
fact, it was not until February 25, 2004, that M. Archer filedhis
conpl ai nt conmenci ng thi s adversary proceedi ng and paid the requisite
filing fee. As aresult, the conpl aint was not docket ed as of January
20, 2004, and Ms. Smth has nownoved the court todismssit as being
untinely. No response to the notion has been filed by M. Archer
withinthetinerequiredby E.D. Tenn. LBR 7007-1. That | ocal rule
al so states that the “failure to respond shall be construed by t he
court to mean that the respondent does not oppose the relief requested
by the notion.”

Fed. R Bankr. P. 4007(c) providesin part that “[a] conplaint to
determ ne the di schargeability of a debt under 8 523(c) shall be filed
not | ater than 60 days after the first date set for the neeting of
creditors under 8 341(a).” Section 523(c) of the Bankruptcy Code
i ncl udes nondi schargeabi lity determ nati ons brought pursuant to 11

U.S.C. 8 523(a)(15) such as this one. Therefore, there can be no
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guestion that, but for any extension, M. Archer was requiredto have
commenced t hi s action by the deadline of January 20, 2004. The court,
sua sponte, granted M. Archer an ext ensi on by order entered January
23, 2004, and yet he took no steps within that time to properly
commence this action. Mreover, he has not cone forward i n response to
the notion to offer any explanation for his inaction during that
ext ensi on or ot herwi se why he waited until February 25, 2004, i n which
tofilethe conplaint conmencingthis action. Accordingly, the notion
todismsswll| begranted. Anorder tothis effect wll be entered
cont enpor aneously with the filing of this menorandum opi ni on.

FILED: May 11, 2004

BY THE COURT
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UNI TED STATES BANKRUPTCY JUDGE



